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June 20,2018

Ginger Dickson

Via email: eineerldickson @smail.com

Re : Restrictive Covenants

Dear Mrs. Dickson,

I was asked to render an opinion concerning in the language in Article 8, Paragraph 2 of the

Declaration of Protective Covenants, Conditions, and Restrictions of the Coronado Ridge

Subdivision, conceming amendments. This provision provides that all provisions may be

amended by a vote of two+hirds of the votes cast by members of the Coronado Ridge

Neighborhosd Association at an annual or special meeting, except for the provisions dealing

with design controls, the annual assessments, and maintenanee and repair cf common areas,

which shall not be altered. In connection with this review, I rcviewed the following Covenants:

l. The Declaration of Protective Covenants and Restrictions of Coronado Ridge

Su6ivision, recorded on July Zl,2W3 in Book 443, pages 1732-1761 of the records af
Dona AnaCounty.

2. An addendum thereto, recorded on February 26, 2AA4 in Book 501, page 18161817 of

the records of Dona Ana CountY.

Amendments to the Declaration of Protective Covenants and Restrictions of Coronado

Ridge Subdivision recorded on January 9, 2009 as Instrument No. 0900518 in the Office

of the County Clerk of Dona Ana County.

Amendments to the Declaration of Protective Covenants and Restrictions of Coronado

Ridge Subdivision recorded on January 24,2011 as Instrument No. 1102543 in the Office

of the County Clerk of Dona Ana County.

3.

4.

Page 1 of4



LAWOFFICES OF

MARTIN & LUTZ, P.C.

5. Amendments to the Declaration of Protective Covenants and Restrictions of Coronado
Ridge Subdivision recorded on April 8, 2014 as lnsuument No. 140?084 in the Office sf
the County Clerk of Dona Ana County.

6. Amendments to the Declaration of Protective Covenants and Restrictions of Coronado
Ridge Subdivision recorded on March 5, 2018 as Instrument No. 1805483 in the Office
of the County Clerk of Dona Ana County.

If I have missed any amendments please let me know.

In interpreting resuictive covenans, if they are unambiguous, the Courts enforces them as

witten. If the expressed intention is ambiguous, the Cour applies rules of construction for
restrictive covenants. If ambiguous, the Court gives the words in the restrictive covenant their
ordinary meaning. The language is construed strictly in favor of free enjoyment of the property

and against resuictions, but not so strictly as to create an illogical, unnatural or constrained

constructioo. Finally, the Courts will not read restrictions into the covenants by implication, as a

general rule, see, Sabatini Vs. Rovbal, 201l-NMCA-086, 150 N.M. 4?8, 261 p. 3d I 110.

One issue I was asked to look at was the 201I Amendments to Article [V permitted. The
question appears to b whether the prohibition against amendment applies only to the "Design

Coilffols," which werc contained io an Appendix to the Covenants, or whether it also applies tc
Article w tirled "Design Control,"

Beginning in the Amended Covenants, filed January 24,2A11, there rrere substantial changes

in the language in Article 4 ccnceming "Design Control". This would appear to be consistent

tion of the covenants as the original Article IV provided that the declarant would
appoint persons to serve on the design committet.
appoint members of the design committee would be transfened ;to the Board ol the
Neighborhood Association. It would appear also that tn.ffiurS, *ie cail-ed fonrard into
the most rEcent amendment in 2018.

The original language in Article IV concerning "Design Control" contemplated a design

control committee appointed by the devetoper. It would appar to me that it was never the

intention that this right of appointment would be perpetual. Therefore, it appeam that it would be

a reasonable interpretation that that Article IV could be amended, but the "Design Ccntrols"
appended to the Covenants, It would also make sense in that the developer and

throughout the developmen\ Ts allow the aryqg!5nent of the Appendix wo;{d{p,feat tb
It would appear from reviewing Covenants that this is with subsequent

amendments and that the "Design Controls" appended to the coyeilants do not appear to have
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b*" mgBf,Srr*"kU#Z*arB$u"*tial changes in 20u to Articte 4, severat things would
be consistent with revising it in that there was a fee to be charged, which would b consistent
that it was no longer the developer, and thers were variances that were permitted. There were

also a number of other changes in &is article. The right to amend Article [V would make sense

since it would be illogical that the Homeowners Association could not take over management of
the design committee and that the developer wsuld always control the committee.

Another reason why this would be the proper interpretation of the Covenants is the passage

of the Homeowner Association Act in 2A13, Section 47-l&l et seq. NMSA 1978. d{Eg!e-nf-*
in the 2ffi3 Covenants is contrary to this Act, specifically Section 47-1G8. This Act with

certain Homeowner
Associations. Thus, if the Covenants have aot been amended in 201l, they would be contrary ta
state larv.

In reaching the above opinion, the ultimate test would be testimony as to what the intention
was at the time that the original covenants were done in 2003. It would be worthwhile to visit
with Mr. Moscato and determine if that was, in fact, his intention that the "Design Controls"
appended to the covenants could not be amended, bur the other provisions within the main
coyenants relating to "Design Control" could be amended. I could not imagiile he would take a
contrary position. He would not want to be involved forcver.

The seeond issue I was asked to look at is the language in amended Article tV which give a
right cf appeal of variaoce decision of an approval of variance and in fact requires the Board
approve make final approval of a grant of a variance. On the other hand, there the decision of
design cornmittee is final if the committee denies the variance. That decision may not be

@ While this procedure is notcontraryto la@
consider whether giving d right of appeal to the Board in both situations would be advisabhJ' 
One important issue on deciding variances is ro be consistent. Having the same right ofreviiw-
would help accomplish this goal. One thing that looks bad in Court is when decisions are

IGconsistent on the same issue. Also, reciprmal rights of appeal wsuld be more csnsistent with

\ usual court procedures in civil cases that hth parties have appeal rights.

One other issue in reviewing these that concern me somewhat is the real estate description of
the property in the 2011-2018 amendments. The original covenants in 2003 appended only
Phase l, yet in defining the lots, it described 135 individually-numbered lots. Phases 2 and 3
were added in the 2004 filing. Subsequent amendments do rot appar to include a real estate

deseription but do app€ar to uso ths definition of a lot to be 127 lots. It would appear that the

three phases of Coronado Ridge Subdivision contain 127 numbered lots. There weri also some
areas that were numbered with letters that do not appear to be residential building lots.

The next time you amend the articles, it might be appropriate to clarify that by attaching
copies of the plats for Phases l, 2, and 3 or a proper real estate description. There appear to b

Page 3 of4



l-Aw oFFrcE&#
MARIIN &.LUTZ. P.C.

some'pdsSiElE?ritdfr'dffie-nfsTd ?hEie 3, and you might want to think about whether or not you

want to include the amended plats also. My concern is based on the faet that the general rule is
that covenants are only effective as to those pa*ies who acquired the land afterward and are

without constructive notice. Recording of the covenants would be conttruclive notice. While I
think it is clear ttlat it includes afi ln lots in the Coronado Ridge Subdivision, this does leave

open somebody to try to claim there is ambiguity. I think a reasonable court would resolve the

matter with the ambiguity that the intention of the parties was to include all three phases of
Coronado Ridge Subdivision, as covered by the covenants.

If this does not answer your questions or you have further questions or cancerns regarding
this letter,I would be glad to visit with you firrther

Sincerely,

MARTIN & LUTZ, P.C.

Williarn L. Lutz

wLUldd
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